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This is an action brought by real pariies in interest Helen P. Washington (Helen)
and others for the wrongful death of Joha H. Washington, Jt., (J ohn)! due to his exposire
to asbestos (wrongful death action). At issue is the frial court’s denial of a motion by
petitioner Union Carbide Corporation (Union Carbide) to preclude the use of John’s
deposition from a personal injury action he filed in Texas (Texas action) to prove liability
in the wrongful death action, According to Unlon Catbide: (1) John’s deposition is
inadmissible under Code of Civil Procedure section 2025620, subdivision (g)? and
Evidence Clode section 1291, subdivision (a)(2) because Union Carbide did not have the
motive and opportunity to elicit sufficient deposition testimony from John to support a
summary judgment motion in the wrongful death action; (2) permitting the use of John's
deposition will violate due process; and (3) even if John'’s deposition is admissible, it
should have been excluded prsuant to Peat Marwick, Mitchell & Co. v. Superior Court
(19%8) 200 Cal. App.3d 272 (Peat) after his law fitm, Waters & Kraus, LLP (Waters &
Kraus), engaged in an abusive litigation practice by filing the Texas action because (a)
Texas limits depositions to six howrs per side, (b) Texas has a less onerous burden of
proof for summary judgment, (¢) Union Carbide had no motive or opportunity to obtain
adequate discovery to support summary judgment in a similar California action, and
(d) Waters & Kraus intended to dismiss the Texas action, file a new petsonal injury
action on John’s behalf in California and object to any attempt to redepose John on the
grounds that he was too ill. We conclude that John's deposition is admissible, and his

deposition should not be precluded. The pefition is denied.

1 One of the plaintiffs is Dana Washington (Dana}. It is clear from the record that

-she is John’s daughter. The other plaintiffs are Anthony McKinney, Helen McKinney,
and Kenneth Harxis. From the record, it is impossible to discern their refationship to
John. Only Helen and Dana are represented by counsel in connection with Union
Carbide’s petition,

2 All further statutory references are to the Code of Civil Procedure unless otherwise
indicated.
2
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FACTS

From 15964 10 1996, ohn wotked in the maintenance departmet af the
Los Angeles Unified School District. He worked with equipment that may have
contained asbestos (boilers, gaskets, pumps, steam traps and valves), joint compounds
that may have contained asbestos (Bondex, Georgia Pacific, Goldbond, Kaiger Gypsum
and Paco), and insulation.

Tohn was diagnosed with mesothelioma in Decernber 2006. In January 2007, he
contacted Waters & Kraus, a law firm experienced in asbestos litigation. On May 2 1,
2007, Waters & Kraus filed the Texas action and alleged multiple tort claims on behalf of
John based on his exposure to asbestos-containing products, and a Joss of consortium
claim on behalf of Helen. Union Carbide was served as a defendant on May 24, 2007. A
codefendant, Crane Companty, filed a motion to dismiss the Texas action based on
inconvettient forum and, subject thereto, an answer to the Texas action.

Yol was deposed at his horme in Huntsville, Alabama in July 2007 on the 19th,
20th, 25th and 26th. Counsel for various defendants asked questions, but counse] for
Union Carbide, Brennion D, Gamblin (Gamblin), opted not to conduct an examination. In
total, the deposition lasted only about five hours. ‘Within the next few days, John and
Helen filed a first amended complaint and a second amended complaint, Butthen, a
month Jater, they dismissed the Texas action without prejudice.

On the heels of dismissing the Texas action, John and Helen filed a similar
personal injury action in Califoinia and onee a gain named Union Carbide as a defendant,
Ag before, John and Helen wete represented by Waters & Kraus. When Union Carbide
noticed John’s deposition at a Los Angeles location, Waters & Kraus objected on the
grounds that John resided in Huntgville, Alabama and that he was too 1l to attend in any

~gvent. Counsel for Union Carbide withdrew the notice of Tohn’s Los Angeles depositior.

On Decomber 21, 2007, Jobn passed away. Subsequently, Helen and the other
plaintiffs filed the wrongful death action,
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Union Carbide moved to exclude John’s deposition testimony on the grounds that
the testimony was inadmissible and, alternatively, that it should be precluded .bBGﬂUS.E
Waters & Kraus had engaged in an abusive litigation practice. In partioﬁlar, Union
Carbide argued that Waters & Kraus was guilty of utilizing a practice of filing asbestos -
actions in Texas, taking advantage of Texas law limiting depositions to six hours per side,

dismissing the actions in Texas in lieu of identical actions in California and then

objecting to further depositions in California as a way of denying defendants the right to |
adequate discovery. Union Carbide provided evidence that Waters & Kraus switched
cases from Texas to Californin on other occasions after the depositions were taken under
Texas law. '

The trial coutt opined that the “fling of the Texas action was deliberately done to
prevent the defendants from having adequate discovery and to prevent the filing of
motions for summaty judgment because of the California rule requiring specific
questions about product identification.” The trial couﬁ concluded that because “the
defendants have elfectively been prohibited from questioning the decedent],] they are
barred from presenting motions for summary judgment.” However, the trial court ruled
that Tohn’s deposition was admissible. In closing, the trial court stated: “[TThisisa
grisly game of asbestos litigation that occurs in the courts. This court is of the opinion
that 1t cannot grant the relief requested, but perhaps an appellate court can.”

We sunmarily denied Unjon Carbide’s petition for writ of mandate. Following a
petition for review with fhe California Supreme Comt, the case was transferred back to us
and we igsued an order to show cause. '

STANDARD OF REVIEW

We review evidentiary rulings for an abuse of discretion. (Casselv. Superior
Court (2009) 179 Cal.App.4th 152, 165, fn. 3.) The same deferential standard of review
applies to rulings on motions requesting a trial court to preclude evidence under its

" jnherent autherity “to police an abuse of the litigation process.” (FPeat, supra, 200
Cal.App.3d at pp. 286, 291.) “An abuse of diseretion occurs if, in light of the applicable

4
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law and congidering all of the relevant circumstances, the court’s decision exceeds the
bounds of reason and resulis in a miscarriage of justice. [Cltations.}" (Mejia v. City of
Los Angeles (2007) 156 Cal.App.4th 151, 158.) We are ordinarily bound by the trial
court’s factual findings. However, we are not bound if those factual findings are not
suppotted by substantial evidence. (Foot’s Transfer & Storage Co. v. Superior Court !
(1980} 114 Cal.App.3d 897, 902.) Finally, becavse this appeal subsumes questions |
regarding whether Union Carbide can seek summary judgment, it bears noting that we
independently review the “[ilnterpretation of governing statutes or the application of law
to undisputed facts.” (Zenith Ins. Co. v, Workers’ Comp. Appeals Bd. (2008) 159
Cal. App.4th 483, 490.)

DISCUSSION

1. John’s deposition is admissible under statute.

According to Union Carbide, John’s deposition was inadmissible becanse it did

not have sufficient opportunity and motive to cross-examine him, This challenge fails

because Union Carbide makes no attempt to demonstrate that the trial court’s finding of !
admissibility was not supported by substantial evidence, (People v. Foss (2007) 155

Cal.App.4th 113, 126 [“When an appellant fails to apply the appropriate standard of

review, the argument lacks legal force™).) Regardless, contrary to Union Carbide's

contention, we conclude that John’s deposition is admissible under section 2025.620,

subdivision (g) and Evidence Code section 1291, subdivision (2)(2).

A. The applicable law.

Under statutorily defined circumstances, a depositlon may be used against a party
who was present at the taking of the deposition, (§ 2025.620.) For example, a deposition
may be used when an action was brought in any state, “and another action involving the
same subject matter is subsequently brought between the same parties or their
representatives or successors in interest.” (§ 2025.620, subd. (g).) Additionally, “[a]
deposition previously taken may also be used as permitted by the Evidence Code.”

(§ 2025.620, subd. (g).) The Evidence Code provides that evidence of former testimony,
5
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including a deposition taken under oath (Evid. Code, § 1290, subd. (c)), “is not made
inadmissible by the hearsay rule if the declarant is unavailable as a witness and: |Y] ..,
9] (2) The party against whom the former testimony is offered wag a party to the action
ot proceeding in which the testimony was given and had the right and opporinmnity to
cross-examing the declarant with an interest and motive similar to that which he has at
the hearing.” (Evid. Code, § 1291, subd, (a)(2).)

A defendant’s interest and motive in cross-examination at separate procesdings
st be similar, not identical. *“{TThete is 1o magic test to determine similarity in
interest and motive 1o cross-examine declarant, Factors to be considered are matters such
as the similarity of the patty’s position in the‘two cases, the purpose gought to be
accomplished in the cross-examination, and whether under the circuinatances a thorough
cross-examination of declarant by the party would have been reasonably expected in the
‘former proceeding,” [Citation.]” (People v. Ogen (1985) 168 Cal. App.3d 611, 617,
According to our Supreme Court: “As long ag defendant was given fhe opportunity for
effective cross-examination, the stalufory requirements were satigfied; the admissibility
of this evidence [does] not depend on whether defendant availed himself fully of that
opporiunity. [Citation,]” (People v. Zapien (1993) 4 Cal.4th 929, 975 (Zapien); see also
People v. Wilson (2005) 36 Cal.4th 309, 346 [if a party had opportunity to cross-examine
declarant, former testimony is admissible under Evidence Code section 1291, subdivision
(a)(2), notwithstanding ineffectivencss of cross-exarnination, including “defense
coungel’s failure ft explore certain areas™].)

B. Application of the first sentence of section 2025.620, subdivision (g).

Helen and Union Carbide were both parties to the Texas action, they are both
parties to the wrongful death action, and the subject matter i8 the same, i.¢., the central
issue in both actions is whether Union Carbide and manufacturers of asbestos products
caused Joln’s mesothelioma. As a resulf, we easily conclude that John’s deposition is

admissible under section 2025.620, subdivision (g). But even if John's deposition were
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inadmissible under section 2025.620, subdivision (g), it is admissible under Bvidence
Code section 1291, subdivigion (a)(2).

C. Application of Bvidence Code section 1291, subdivision (a}(2).

Under the Bvidence Code, we must ask whether Union Carbide had the right and

oppottunity in the Texag action to crosg-examine J ohir with an interest and motive similar
to the one that it harbors in the wrongful death action, The trial court expressly ruled that
Joht's deposition was admissible and thereby made jmplied findings in favor of Helen
and the other plain‘t_iffs‘ In our view, those implied findings are supported by substantial
evidence and nust be upheld. (City and County of San Francisco v, Cobra Solutions,
Ine, (2006) 38 Cal.4th 839, 848.)

As a party to the Texas action, Union Carbide had a similar right and opportunity
to cross-sxamine John., We recognize that Texas law provides that “[nlo slde may
examine or cross-examine an individual witness for more than six hours.” (Tex. Rules
Civ. Proc., tule 199.5(c).) But Texas law also provides that “the procedures and
limitations set forth in the rules pertaihing to discovery may be modified in any suit. . .
by court order for good cause.” (Tex. Rules Civ. Proc., rule 191.1)) We presume that a
Texas court would have granted Union Carhide reasonable relief upon request, whether
that was an order expanding the length of the deposition or an order postponing the
deposition to permit the defendants time to adequately prep are.’ In any event, it bears

pointing out that John was very ill and his ability to testify was impaived.

3 If John’s deposition was premature, as Union Carbide suggests, it had the option
of moving for a protective order or moving to quash the deposition notice. (Tex. Rules
Civ. Proc,, tules 192.6 & 199.4.) Union Catbide’s cladin that Gamblin had no
opporturity to confer witl colleagues or national counsel about areas of inquiry and
follow up is meritless because it is unsupported by any evidence, and because Gamblin
never sought relief from a Texas court. Specifically, we wigh to highlight that Gamblin
did not submit a declaration.

4 Attached to the deposition transcript is a letter from John’s treating oncologist,

Dr. John M. Waples, dated July 17, 2007, stating that John’s “condition is such that he is

on contimrous oxygen, ig in severe pain and is wheelehair bound. He is unable to exert
7
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Tn addition, at issue in both cases was whethey asbestos-containing produets
manufactured by Union Carbide caused or contributed to John’s mesothelioma, 1f the
Texas action went to frial, then Union Carbide needed to know all of the &vidence that
Yohn possessed so that Union Carbide could mount a defense. By itself, this is sufficient
to infer that Union Catbide had a similar interest and motive to ask questions regarding
John's exposure to Union Carbide’s products. (People v. Stevens (2007) 41 Cal 4th 182,
200 fwhen applying the substantial evidence test, a reviewing court must consider the
evidence and all reasonable inferences].) Under Zapien, it is irrelevant that Gamblin did
not avail Union Carbide of the opportunity to cross-examine Johu. We, of course, are not
free to forge a rale different from Zaplen. (State of California v. Riverside Superior
Court (2000) 78 Cal. App.4th 1019, 1029 [“As a lower court, we are bound by decisive
pronouncement of the Supreme Court"].)

Union Carbide argues that it did not have a similar interest and motive. Texas
Rules of Civil Procedure rule 166a(i) 13fovides: “After adequate time for discovery, a
party without presenting summmary judgment evidence may move for smmmnﬁy judgment
on the ground that there is no evidence of one or more essential elements of a claim or
* defense on which an adverse party would have the burden of proof at trial. The maotion
must state the elements as to which there is no evidence, The court must grant the motion
unless the respondent produces summary judgment evidence raising a genuine issue of
material fact.” This rule permits a defendant to use the strategy of remaining silent
during a plaintiff’s deposition and forcing the plaintiff to produce evidence of the
defendant’s liability in connection with a motion for summary judgment. In California,

the rule is different. A defendant moving for sutnmary judgmert must affirmatively

himself in any physical activities and his breathing is so labored and difficult that he is
unable to sustain any long conversations. [7] [John] is incapable of traveling any
distance for a deposition and I advise that any depositions take place in hig home [in
Huntsville, Alabarna] and be limited to less than two hours, if he is indeed able ta tolerate
that length of tine,” '
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demonstrate that an action lacks merit by negating an element of the plaintiff's action or
establishing that “the plaintiff does not pessess, and cannot reasonably obtain, needed
evidence.” (dguilar v. dtlantic Richfield Co. (2001) 25 Cal.4th 826, 854; Scheiding v.
Dinwiddie Construction Co. (1999) 69 Cal. App.4th 64, 69-73 (Scheiding).) 1t is frue that
there 1 an inference from these disparate rules that Union Carbide had different litigation
interests and motives vis-a-vis depositions in the Texas action and the wrongful death
action, but it is a conflicting inference we must ignote. (Kukn v, Department of General
Services (1994) 22 Cal.App.4th 1627, 1632-1 633 [all reagortable inferences in favor of
the judgment must be indulged].)

T The use of John’s deposition will not violate due process.

Union Catbide contends that it will be denied due process if John’s deposition is
admitted into evidence. We disagree.

Our foderal and state Constitutions guarantee that a governmert cannot deprive a
person of life, liberty ot property without due process of law, (Morongo Band of Mission
Tndians v, State Water Resources Control Bd. (2009) 45 Cal.4th 731, 736.) Procedural
due process in a judicial proceeding requires notice and an opportunity to be heard.
(Anderson v. Superior Court (1989) 213 Cal.App.3d 1321, 1331, fn. 6.) Tncluded within
the tight to be heard is the tight to produce evidence and crosg-cxamine witnesses.
(Estate of Buchman (1954) 123 Cal.App.2d 546, 559.) Here, Union Carbide had notice
of John’s deposition and the right to exosa-examine him, That Union Carbide chose not
to avail itself of that opportunity is irrelevant. And, importantly, it siill has a right to trial

in the wrongful death action. Due process is satisfied.

5 We find it significant that Peaple v, Friend (2009) 47 Cal.4th 1, 67, reaffirmed
that when the requirements of Evidence Code section 1291, subdivision (a)(2) are met,
admitting former testimony into evidence does not violate a criminal defendant’s
constitutional right of confrontation. If it satisfies the confrontation clause, we see no

reason why it does not satisfy due process.
9
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Il The frial court did not err when it refused to preclnde John’s deposition
pursuant to its isherent authority.

Union Carbide atgues that we must reverse the frial comt’s ruling because it failed
to exercise its discretion to preclude JTohn’s deposition. Asg we discuss, the law and facts
support the challenged order.

A. The applicable Jaw.

Courts have “fundamental inherent equity, supervisory, and administrative
powers, as well as inherent power to control litigation before them., [Citation.]”
(Rutherford v. Owens-Illinois, Inc. (1997) 16 Cal.4th 953, 967). “When the plaintiff has
engaged in misconduct during the course of the litigation that is deliberate, that is
egregious, and that renders any remedy shott of dismissal inadequate 10 preserve the
fairness of the trial, the trial count has the inhetent power to dismigs the action.” (Stephern
Slesinger, Inc. v. Walt Disney Co. (2007) 155 Cal. App.4th 736, 764 (Slesinger).} Courts
can use their power in a less drastic way, 100. They can “exercise their “basic powet to
insure that all parties receive a fair trial’ by precluding evidence.” (Peat, supra, 200
Cal.App.3d at p. 288; Mylan Laberatories, Inc, v. Soon-Shiong (1999) 76 Cal.App.4th
71, 81, [“courts have inherent power 10 curb abuses and promote fair process in litigation
and can preclude svidence to insute that all parties receive a fair trial”].) And, a3 held by
Peat, a court hag “the inberent power to preclude evidence to cure abuses or overreaching
involving confidential information, such s the metger with one’s opponents’ expert.”
(Peat, supra, 200 Cal.App.3d at pp. 286-287.) |

The inhexent power of a conrt is not unlimited. That power “may only be
exercised to the extent not inconsistent with the federal or state Consiitutions, or
California stamtorﬁf law, [Citationa.]” (Slesinger, supra, 155 Cal.App.4th at p. 762.)
Indeed, “inherent powers should never be exercised In such & manner as to nullify
existing Iegislation or frustrate legitimate legisle‘mtive policy. [Citation.]” (Ferguson v.

Keays (1971) 4 Cal.3d 649, 654 (Ferguson).)

10
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B. The fair trial issue,

Though the trial court opined that the defenidants were barred from presenting
motions for summary judgment, the trial court did not find that Union Carbide or any
other party would be deprived of a fair trial. Impliedly, the trial court found that & fair
trial was possible even if John's deposition was admitted. The trial court’s implied
finding that Union Carbide can still obtain a fair trial is supported by substantial
evidence. To provide guidance, we also conclude that Union Carbide is not barred from
seeking summary judgment.

In the answers to master discovery requests in the Texas action, Yohn stated that he
worked with and around equipment and joint compounds that may have contained
asbestos. He provided a list, When he was deposed, he testified that he worked with
drywall and used dusty joint compounds. He breathed in the dust. He also used the joint
compountds on pipes and for repairing small cracks in walls. Some of the brands he
worlcéd with were Bondex, Georgia Pacific, Goldbond, Kaiser Gypsum and Paco.
Alphonse Everly (Everly) helped‘ John do maintenance work: in the boiler rooms and on
dry wall, Bill Reese also helped with the drywall.

In working with the boilers and equipment in the boiler rooms, John sometimes
had to remove insulation and it was dusty, He testified that he was never warned about
the dangers of asbestos. He mainly worked at a school named Narbonne High School,
but he worked at other schools as well. Fora couple of weeks, John was sent to an
elementary school to remove asbestos, There were times that he helped put new
insulation on pipes. John did not know who manufactured or installed the bailers at
Natbonne High School, nor did he know that they contained ashestos or who supplied the
insulation.

Helen angwered interrogatories requesting information about the dates and places
of John’s exposute to asbestos. She averred that John was assigned as a maintenance
worker at Bridge School from 1964 to 1966 and to the maintenance departraent and
boiler room at Narbonne High School from 1966 to 1986, In addition, she claimed that

11
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John was exposed to boilets containing asbestos and their auxiliaty equipment, and also
joint compounds containing asbestos. She listed the mannfacturers of the equipment and
products containing asbestos and stated her belief that the mannfacturers obtained
ashestos fibers from Union Carbide, among others, Helen provided information about the
physicians John saw for his mesothelioma and provided their addresses. She attached
John’s medical records to het discovery responses and referred the defendeants 1o a record
service where they could obtain medical, imaging and billing records. Finally, Union
Carbide was provided with records of John’s employment and ¢arnings.

Everly was deposed for approximately 20 hows.

The evidence and reasonable inferences support the conclusion that Union Carbide
can receive a fair trial. John's short deposition was often repetitive, with him answering
the same and similar questions over and over about where he worked, what he worked
with, and what he knew. A review of the deposition transcript reveals that while he could
identify certain prodnets and describe his exposure, he possessed little other information
that was specific to the defendants. And from Helen’s discovery responses, it appears
that the theory of the wrongful death action as to Union Carbide is that it provided
asbestos fibers to manufaciorers of preducts John worked with. It was impossible for
Jobm to have pexsonal knowledge of who the manufacturers got their materials from.
Whether Helen and the other plaintiffs can prove exposure to Union Carbide’s asbestos
fibers, or whether Union Carbide can ptove the opposite, will depend on Union Carbide’s
internal records of whether it supplied asbestos fibers to the manufacturers identified as
providing products John was exposed fo; the records of the product manufacturers as to
who they purchased asbestos fibers from; records of the Los Angeles Unified School
District regarding who it purchased equipment and products from; and, potentially, expert

§ Recanse Union Carbide’s arguments are so generalized, it gives us no Insight into
the potential basis for its legal exposure, We are left to the inferences available from the
record. If Union Carbide supplied or produced joint compounds and insulation, this is a
fact outside the record, and outside argument. The incompleteness of the picture is part
of the reason Union Carbide’s motion failed.

12
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testimorry. There is a reasonable inference that Union Carbide can mount a defenge
without having deposed John in California.

Because John did not identify Union Carbide products in his testimony, we fail to
se how Unton Carbide waould be prejudiced by it at trial. Simply put, it does not
establish Union Carbide’s Liability. Tn any event, the trial coutt was not provided with
Bverly’s deposition. Suffice it to say, it was impossible for the trial court to find
prejudice without a fully developed record. Further, Union Catbide can move for -
summery Judgment by either: (1) providing evidence that its asbestos fibets were not
used in any of the products \;vitnesscs say John used or (2) propounding discovery to
Helen and the other plaintiffs, obtaining factually deveid discovery responscs and using
those responses to prove that they cannot establish John's exposure. (Great dmerican
Ins. Cos. v. Gordon Trucking, Inc. (2008) 165 Cal.App.4th 445, 451 [“{a] defendant
moving for summary judgment may rely on ‘factually devoid discovery responses’ to
show that the plaintifPs cause of action has no merit”].) Though the #xial court believed
that Union Carbide was harred from moving for summary judgment, it did not
sufficiently appreciate the reach of section 437¢, Apparently, the trial coust interpreted
Scheiding as holding that a defendant in an asbestos case cannot obtain summary
judgment unless it confirms the lack of exposure to the defendant’s product through
deposition questions directed at the decedent, The Seheiding court, however, did not
purport to create a spécial yule for motions for suntmary judgment in asbestos cases. Nor
did it have the power to rewrite section 437¢. It merely confirmed the rule that California
does not petmit a defendant io obtain summary Judgment unless it produces evidence or
demonstrates that the plaintiff's discovery responses are factually devoid. (Schelding,
supra, 69 Cal. App.4th at pp. 83-84,)

Our analysis could stop here.

C. The Issue of abusive litigation practices.

The trial court did not find that Waters & Kraus engaged in an abusive litigation

practice, However, the trial court offered its opinion that Waters & Irans filed the Texas

13
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action to prevent the defendants from obtaining adequate discovery and filing motions for
summary judgment, While the trial court viewed this ag “a procedural ploy that is
permissible becanse it is not specifically prohibited,” it also believed that “the practical
problems for the courts and the defendants are many.” We wish to clarify that the trial
court’s musings are not supported by the record, and to offer gmidance to trial courts and
litigants.

There is no evidences that Waters & Kraus filed the Texas actton for an improper
purpose. In particular, there is no evidence that Waters & Kraus knew or should have
known that John possessed product identification information relevant to Union Carbide,
that Union Carbide’s counsel would not ask any product identification questions at Joh’s
deposition, and that samehow John would be ahle to profit in a later proceeding in
California. Also, as we have deinonstrated, Union Carbide is not precluded from seeking
gymmary judgment or mounting a defense, This strongly implies that Waters & Kraus
did not do anything objectionable,

On its face, there is nothing suspicious about the filing of the Texas action. At the
time the Texas action was filed, John and Helen had residences in Alabama and
Clalifornia. Nonetheless, venue wag proper it Texas, (Tex. Civ, Prac. & Rem, Code,

§ 71.031 {providing that an action for personal injury caused by an act or omission
occurring outside Texas may be filed in Texas even if the plaintiff is a resident of a
foreign state or country].) The Texas action alleged exposure to products manufactored,
sold or supplied by, inter alia, Yarway Corporation and Flowserve Corporation, They
had their prineipal places of business in Texas. Another defendant, Kelly-Moore, Inc.,
allegedly manufactured its Paco joint compound in Texas. Based on the foregoing, we
easily conclude that Waters & Kraus had a legitimate, lJawful reason to file an action on
John and Helen’s behalf in Texas,

There is at least one additional reason Waters & Kraus could have chosen to file
the Texas action instead of pursing an action in California. lJ'olm was gravely ill when the

Texas complaint was filed in May 2007, which made it unlikely that a judgment would be
14













